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LEGAL MALPRACTICE ▼    SKRODZKI & DEVINS

Legal Malpractice Liability 
to Third Parties
Illinois courts have gradually allowed more 

nonclients to bring legal malpractice claims, 

expanding potential liability for Illinois 

practitioners. Here’s a look at the trend. 
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IN THE PAST FEW DECADES, ILLINOIS COURTS HAVE GRADUALLY 

EXTENDED the standing of nonclient third parties to bring a claim for 
legal malpractice, causing an expansion of potential liability for Illinois 
practitioners. 

Traditionally, an action for legal malpractice can be based on either a 
contract or negligence theory.1 The general rule is that a legal malpractice 
claim can only be brought by a lawyer’s client.2 However, a recent Illinois 
Supreme Court decision illustrates that sometimes a nonclient may have a 
cause of action3 if the third party is the intended beneficiary of either the 
contract between the attorney and client or, in a negligence theory, “the 
attorney’s undertaking.”4 Regardless of which theory is pled, the successful 
plaintiff will be a third-party beneficiary of the lawyer’s services.

This article examines the trend toward third-party liability, focusing on the 
areas of law that have been most affected. It also offers a word of caution to 
Illinois practitioners when engaging in attorney-client relationships that could 
potentially include an intended third-party beneficiary.

Estate planning 
Third-party beneficiary recovery for legal malpractice has been recognized 

across a wide variety of practice areas, but perhaps most notably in estate 
planning. (For more, see “How to Avoid Estate Planning Malpractice Claims” 
in the December Journal.)
__________

1. Pelham v. Griesheimer, 92 Ill. 2d 13, 21 (1982). 
2. Id. at 23; see also National Savings Bank v. Ward, 100 U.S. 195, 204 (1880). 
3. In re Estate of Powell, 2014 IL 115997. 
4. Pelham, 92 Ill. 2d at 21. 
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In McLane v. Russell, for example, a 
legatee under a will sued the attorney that 
drafted it for legal malpractice, alleging 
that he failed to properly deed property 
conveyed by the will.5 The court used 
the “intent to directly benefit” standard 
to find that the legatees were “intended 
third-party beneficiaries of the contract 
for professional services between the 
defendant-attorney and his client.”6 
Although the court remanded for an 
actual determination of liability, the 
decision makes clear that the legatees were 
proper plaintiffs to whom the attorney 
owed a duty.7

More recently, the fifth district 
appellate court, ruling on summary 
judgment at the pleading stage, decided 
that a genuine issue of material fact 
existed over whether beneficiaries under 
a will (with vested remainder subject to 
divestment status) could sue the attorney 
who drafted it.8 The court commented that 
the Illinois Supreme Court “has strongly 
embraced the concept that third-party 
beneficiary status should be easier to 
establish when the scope of the attorney’s 
representation involves matters that are 
nonadversarial, such as in the drafting of 
a will, rather than when the scope of the 
representation involves matters that are 
adversarial.”9

The fifth district found that it was 
clear “from the mere reading of the will” 
that the testator intended to benefit the 
beneficiary plaintiffs and that the attorney 
was potentially liable for malpractice in an 
action filed by the beneficiaries.10

Guardianship and wrongful death
Guardianship. As the fifth district 

noted, the Illinois Supreme Court 
takes a cautious approach to extending 
malpractice liability to adversarial 
matters. In this spirit, the first district 
declined to extend malpractice liability 
to guardianship proceedings in Harris v. 
Vitale.11

In Harris, a citation to recover assets of 
a ward was filed against the ward’s son and 
his attorney following the son’s conversion 
of funds from the ward’s accounts.12 The 
citation alleged that the attorney owed a 
duty of care to the ward by virtue of being 
hired by her son to obtain guardianship 
of her, and that by breaching that duty he 
had committed legal malpractice.13

The first district disagreed and found 
that no facts were alleged that “clearly 
indicate[d] an intention” by the attorney 
and the ward’s son “to confer a direct 
benefit” upon the ward through the 
attorney-client relationship.14 Accordingly, 
the legal malpractice claim was 
dismissed.15 

Wrongful death. However, the Illinois 
Supreme Court has extended malpractice 
liability in other adversarial litigation, 
such as wrongful death and family law.

In DeLuna v. Burciaga,16 an attorney 
was hired by the special administrator of 
an estate to pursue a medical malpractice 
and wrongful death action.17 The 
decedent’s surviving children subsequently 
sued the attorney for legal malpractice, 
alleging procedural mistakes.18

The Illinois Supreme Court explained 
that “the key factor to be considered in 
determining whether a duty is owed to a 
third party is whether the attorney acted 
at the direction of, or on behalf of, the 
client for the benefit of the third party.”19 

TAKEAWAYS >> 
• While the general rule is that a legal 

malpractice action can only be maintained 
by a lawyer’s client, there is an exception 
for third-party beneficiaries of the lawyer’s 
services. Either a contract or negligence 
theory of recovery may be used to extend legal 
malpractice liability to a third party where the 
third party is the intended beneficiary of either: 
(1) the contract between the attorney and client; 
or (2) under a negligence theory, “the attorney’s 
undertaking.”

• Courts are more likely to 
recognize a third-party beneficiary 
status when the scope of the 
attorney’s representation involved 
a matter that was nonadversarial. 
One of the areas in which third-party 
malpractice is most obvious is in 
estate planning.

• Courts have also allowed 
third-party malpractice claims in 
cases involving medical malpractice, 
wrongful death, and family law. In 
the words of the Illinois Supreme 
Court, “the key factor to be 
considered in determining whether 
a duty is owed to a third party is 
whether the attorney acted at the 
direction of, or on behalf of, the client 

for the benefit of the third party.”

Because the wrongful death action must 
“be brought by and in the names of the 
personal representatives of the deceased 
person,” the action was intended to benefit 
the decedent’s children.20 Accordingly, the 
attorney owed a duty to the decedent’s 
children and was potentially liable for 
legal malpractice.21 

Although it focused its discussion 
on the statute of limitations and repose 
for legal malpractice, the DeLuna court 
made clear that a third-party beneficiary 
__________

5. McLane v. Russell, 131 Ill. 2d 509, 513 (1989). 
6. Id. at 519.
7. Id.
8. Jewish Hospital of St. Louis, Missouri v. Boat-

men’s National Bank of Belleville, 261 Ill. App. 3d 
750, 761 (5th Dist. 1994). 

9. Id.
10. Id.
11. Harris v. Vitale, 2014 IL App (1st) 123514.
12. Id. ¶ 9.
13. Id. ¶ 16. 
14. Id. ¶ 18.
15. Id.
16. DeLuna v. Burciaga, 223 Ill. 2d 49 (2006). 
17. Id. at 54-55.
18. Id. at 54-56.
19. Id. at 79. 
20. Id. (citing 740 ILCS 180/2 (West 2004)). 
21. DeLuna, 223 Ill. 2d at 79.
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extended beyond his client.
Also, the duty in this case was 

clearly defined by statute – settlement 
funds greater than $5,000 received by a 
disabled adult are subject to supervisory 
oversight.30 The Powell defendants/
attorneys apparently chose to distribute 
the funds outside of the probate court’s 
supervision. Where the duty is not so 
clearly (and statutorily) defined, attorneys 
could be caught between their clients 
and various beneficiaries. (For more, see 
“Understanding Wrongful Death and 
Survival Claims” in the October Journal.)

Family law
Family law cases have often raised 

the issue of third-party legal malpractice 
claims. Courts deciding them have 
also been cognizant of the policy 
considerations in extending liability to 
third-party beneficiaries of an adversarial 
proceeding.

The supreme court’s seminal Pelham 
v. Grieshheimer case from 30-plus 
years ago is often cited for the general 
proposition that children are not third-
party beneficiaries of the attorney-client 
relationship between their parents and the 
lawyers representing them in a divorce 
proceeding.31 The case warns that “to 
conclude that an attorney representing 
one of the spouses also owes a legal 
duty to the children of the two litigants 
would clearly create conflict of interest 
situations.”32 It also adopted the direct/
intended beneficiary theory for extending 
legal malpractice to nonclients, reasoning 
that “analogizing the scope of the duty 
to the concept of a third-party direct 
beneficiary serves the purpose of limiting 
the scope of the duty owed by an attorney 
to nonclients.”33 

June 2014, also involved a suit under the 
Wrongful Death Act.26 However, unlike 
in DeLuna, the Powell beneficiaries later 
became adversaries, which lead to the 
malpractice claim.

This situation illustrates some of 
the supreme court’s concerns about 
adversarial proceedings and inevitable 
conflicts of interest. The legal malpractice 
claim was brought by the public guardian 
on behalf of the adult disabled son of 
the decedent in the wrongful death case, 
alleging that the defendant attorneys 
had not fulfilled their legal duty to 
the intended beneficiary at the fund’s 
distribution phase.27 (The attorneys had 
distributed funds to another beneficiary, 
although she was not guardian of her 
son’s estate; the beneficiary subsequently 
allegedly converted the funds).28 The court 
applied the intended beneficiary standard 
in extending a legal duty to the attorneys, 
and also, as in DeLuna, cited the statutory 
provision defining beneficiaries of a 
wrongful death suit.29 

Powell, though, also illustrates 
the conflicts inherent in extending 
malpractice liability beyond parties acting 
in concert. A decedent’s spouse and next 
of kin could be adversaries in many ways, 
each of which would create a conflict for 
the attorney if his malpractice liability is 

was owed a duty by the attorney hired 
to pursue the wrongful death action.22 
DeLuna’s holding derived from the court’s 
interpretation of the Wrongful Death Act’s 
requirement that the action be brought 
in the name of the representatives.23 The 
decedent’s children were the personal 
representatives named in the wrongful 
death claim in DeLuna and therefore were 
“indisputably” the beneficiaries of the 
action.24

In In re Estate of Powell25 the Illinois 
Supreme Court took the next step and 
found that any beneficiary in a wrongful 
death case has standing to bring a legal 
malpractice claim. Powell, issued in 

THIRD-PARTY BENEFICIARY 
RECOVERY FOR LEGAL MALPRACTICE 
HAS BEEN RECOGNIZED ACROSS A 
WIDE VARIETY OF PRACTICE AREAS, 
BUT PERHAPS MOST NOTABLY IN 
ESTATE PLANNING.

ISBA RESOURCES >> 

• Zachary J. Freeman, Thomas M. Staunton, and Arthur W. Friedman, How to 
Avoid Estate Planning Malpractice Claims, 103 Ill. B.J. 32 (Dec. 2015), http://www.
isba.org/ibj/2015/12/howavoidestateplanningmalpracticecl.

• Frank Andreano, Understanding Wrongful Death and Survival 
Actions, 103 Ill. B.J. 30 (Oct. 2015), http://www.isba.org/ibj/2015/10/
understandingwrongfuldeathandsurviv. 

• Zachary J. Freeman, The Res Judicata Defense to Legal Malpractice 
Claims, 102 Ill. B.J. 80 (Feb. 2014), http://www.isba.org/ibj/2014/02/
theresjudicatadefensetolegalmalprac. 

• Timothy J. Miller, Should Derivative Legal Malpractice Be Allowed in 
Illinois, 101 Ill. B.J. 96 (Feb. 2013), http://www.isba.org/ibj/2013/02/
shouldderivativelegalmalpracticebea. 

__________

22. Id. 
23. Id. 
24. Id.
25. In re Estate of Powell, 2014 IL 155997.
26. Id. ¶ 1.
27. Id. ¶¶ 7-9.
28. Id. ¶¶ 5-6.
29. Id. ¶ 20.
30. Id. ¶ 17 (citing 740 ILCS 180/2 (West 2012)).
31. Pelham v. Griesheimer, 92 Ill. 2d 13 (1982).
32. Id. at 24-25.
33. Id. at 21.
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by nonclients, although rare, is still a 
significant risk for Illinois practitioners. In 
a divorce action, if malpractice claims can 
be brought by children who are considered 
direct beneficiaries for college expenses (or 
other provisions), which attorneys would 
be liable? What are the strategic choices 
available to attorneys who may have to 
consider intended beneficiaries?

Illinois practitioners should be mindful 
that the trend in Illinois law is toward 
recognizing the rights of more third-
party beneficiaries who may bring legal 
malpractice claims. They should thus take 
care to identify any third parties who may 
be owed a duty based on actions on behalf 
of their clients. 

about section 513, see “Child Support and 
College-Bound Children of Divorce” in 
this issue).36

Like the Wrongful Death Act, which 
specifically defines the recipients of 
recovery, 750 ILCS 5/513 directly 
identifies the beneficiaries of continuing 
support: “The court may also make 
provision for the educational expenses 
of the child or children of the parties, 
whether of minority or majority age, and 
an application for educational expenses 
may be made before or after the child has 
attained majority.”37 

In Miller v. Miller,38 an emancipated 
child’s suit to enforce a divorce decree 
provision governing college expenses 
was dismissed by the trial court for lack 
of standing. The first district reversed, 
finding not only that the child was a 
third-party beneficiary to the marital 
settlement agreement entered in his 
parent’s divorce but also that the parties 
could not later agree to divest the child of 
its benefits.39

Subsequent cases have confirmed that 
an emancipated child of divorced parents 
has standing to petition the court for 
enforcement as a third-party beneficiary.40 
Although there has yet to be any case 
extending malpractice liability to children 
of divorced parents, the existence of a clear 
group of third-party beneficiaries – at 
least for one provision in a typical marital 
settlement agreement – clearly opens the 
door for the beneficiaries to bring legal 
malpractice claims as well as enforcement 
actions. Whether they will be sustained is 
another matter.

Watching the trendline
The threat of legal malpractice claims 

However, Pelham, while decided on 
procedural and legal grounds, did not 
present a strong factual basis for finding 
malpractice. The complaint brought 
by the children of the divorced parents 
alleged that their father failed to maintain 
them as the primary beneficiaries of 
his life insurance policies, contrary 
to the provisions of the judgment for 
dissolution entered in the matter.34 
The alleged misconduct on the part of 
the attorney was the failure to notify 
the father’s employer or the insurance 
company directly of the provisions of 
the decree. This was, then, more of an 
enforcement issue than a commission of 
malpractice in the underlying case.  

In addition, the Pelham court was 
careful to recognize that the possibility 
of malpractice liability to the children of 
a divorce client does exist. “We believe 
a different situation would confront us 
if this complaint had alleged sufficient 
facts to show that the defendant had 
undertaken a duty to notify the insurance 
company or the husband’s employer of 
the provision in the divorce decree. In 
that situation, the attorney may have a 
duty to exercise reasonable care because 
his client and the plaintiffs herein 
could have justifiably relied on that 
undertaking.”35

While Pelham continues to be 
instructive, several subsequent cases have 
examined the theory of children as direct 
and intended beneficiaries to divorce 
actions. They have primarily involved 
section 513 of the Illinois Marriage and 
Dissolution of Marriage Act, which deals 
with post-emancipation child support 
(aka the “college contribution” – for more 

CASES HAVE CONFIRMED THAT AN 
EMANCIPATED CHILD OF DIVORCED 
PARENTS HAS STANDING AS A 
THIRD-PARTY BENEFICIARY, THOUGH 
NONE HAS EXTENDED THIS TO LEGAL 
MALPRACTICE CLAIMS.

__________

34. Id. at 16-17.
35. Id. at 24.
36. 750 ILCS 5/513.
37. Id. § 5/513(a)(2).
38. Miller v. Miller, 163 Ill. App. 3d 602 (1st Dist. 

1987).
39. Id. at 620. 
40. See, e.g., Orr v. Orr, 228 Ill. App. 3d 234, 238 

(1992); In re Marriage of Spircoff, 2011 IL App (1st) 
103189.
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